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TAX 
 
Ways and Means Subcommittee Hearing 
Examines Consumption Based Tax 
Proposals  
 
Key Points: 

 The proposals reviewed include a “cash flow” 
tax (H.R. 4377), a flat tax (H.R. 1040), 
and the “FAIR tax” (H.R. 25) 

 
The House Ways and Means Committee’s Tax 
Policy Subcommittee’s first hearing in a series 
on fundamental tax reform proposals focused 
on proposals with cash-flow and consumption-
based approaches to taxation. The three bills 
considered were the “American Business 
Competitiveness Act of 2015” (H.R. 4377), the 
“Flat Tax Act” (H.R. 1040), and the “FAIR 
Tax Act” (H.R. 25). Prior to the hearing, the 
Joint Committee on Taxation issued a report 
on cash-flow and consumption-based 
approaches to taxation but did not describe or 
analyze any particular legislative proposal.  
 

The “American Business Competitiveness Act” 
is sponsored by Representative Devin Nunes 
(R-CA), a senior member on the Committee 
and would tax businesses based on actual cash-
flow instead of income. Four members of the 
Committee are original cosponsors of the bill. 
The “Flat Tax Act” would give businesses and 
individuals the choice to opt-in to a 17 percent 
flat tax and to be taxed on a cash-flow basis for 
business activities and is sponsored by 
Representative Michael Burgess (R-TX).  
 
Representative Rob Woodall (R-GA) presented 
the “FAIR Tax Act,” which would repeal all 
federal income, payroll and withholding, and 
estate and gift taxes. Under the proposal, 
payroll taxes would be replaced with a national 
sales tax on gross payments of taxable property 

This Week in Congress 

 House – The House passed the “Standard Merger and Acquisition Reviews 
Through Equal Rules Act of 2015” (H.R.2745) and the “Airport and Airway 
Extension Act of 2016” (H.R.4721). 

 Senate – The Senate was in recess. 
 
Next Week in Congress 

 House – The House will be in recess until April 11.  

 Senate –The Senate will be in recess until April 4.  
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or services. The House’s FY 2017 Budget 
Committee report specifically mentions 
Woodall’s proposal as one of the “growth-
oriented tax plans that could strengthen the 
economy and support the Nation’s spending 
priorities.”  
 
Subcommittee Chairman Charles Boustany (R-
LA) announced the next hearing on 
fundamental tax reform proposals will be held 
April 13th and will focus on fundamental 
reforms within the context of an income-based 
tax system. 
 
Next FAA Reauthorization Could Include 
Tax Extenders 
Key Point 

 Republicans are overall opposed to having an 
extenders bill this year while Democrats seek 
to include a package on renewable energy tax 
breaks  

 
Discussions on whether the upcoming Federal 
Aviation Administration (FAA)  
reauthorization will include a tax extenders 
package have already started because the 
current extension will expire on July 15, 2016. 
Senate Finance Committee Ranking Member 
Ron Wyden (D-OR) wants to include the 
extension of four energy tax breaks that will 
expire in December in the FAA 
reauthorization. He said that the provisions 
should have been included in the 2015 tax 
extenders package. 
 
In general, Republicans are opposed to any tax 
extenders package this year. The House Ways 
and Means Committee’s Tax Policy 
Subcommittee Chairman Charles Boustany (R-
LA) said Republicans should continue to focus 
on comprehensive tax reform rather than 
extenders.  
 
Upcoming Hearings and Events  

April 13 
Tax Reform Proposals: The House Ways and 
Means Subcommittee on Tax Policy will hold a 
hearing to examine tax reform proposals within 
the context of an income-based tax system. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
FINANCIAL SERVICES 

 
FSOC Holds Closed Meeting to Discuss 
Asset Management 
 
Key Points: 

 FSOC held a closed meeting to discuss the 
potential risks to financial stability from asset 
management products and activities, and it 
plans to provide a public update of its analysis 
in the spring. 

 
On March 1, the Financial Stability Oversight 
Council (FSOC) held a closed meeting. A 
Treasury Department press release indicated 
that the Council “discussed its ongoing 
assessment of potential risks to U.S. financial 
stability from asset management products and 
activities, including a discussion regarding 
potential financial stability risks related to 
liquidity and redemption risks and risks 
associated with the use of leverage by asset 
management vehicles.” The FSOC members 
also discussed ways to mitigate those risks. The 
press release noted that the Council will 

Upcoming Dates 
July 15, 2016:  FAA extension expires 
November 8, 2016: Election Day   
March 2017: Debt limit suspension 
ends 
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provide a public update on its asset 
management analysis in the spring of 2016. 
 
Lew Testifies Before the House Financial 
Services Committee 
 
Key Points: 

 Committee Members raised concerns with 
issues including the federal debt, IMF reform, 
Puerto Rico, SIFI designations, international 
insurance standards, and fixed income market 
liquidity. 

 
On March 22, the House Financial Services 
Committee held a hearing with Secretary of the 
Treasury Jacob Lew testifying on the State of 
the International Financial System; however, 
numerous other issues were raised as well. 
Chairman Jeb Hensarling (R-TX) stated the 
international financial system faces challenges 
from reckless debt and spending around the 
world. He noted the recent International 
Monetary Fund (IMF) quota reform and that 
the U.S.’ contribution to the IMF was reduced 
for the first time. In addition, he noted the 
Congress also reduced the amount IMF can 
provide to foreign countries. Hensarling stated 
the national debt is “spinning out of control” 
and that the deficits have only declined 
compared to the highs but those deficits will 
begin to rise again. Hensarling stated the 
country will spend more on debt servicing than 
almost any other program except Medicare and 
Social Security. He explained the Committee 
released a report on the Treasury’s contingency 
plans for the debt ceiling, suggesting the 
Administration has failed to answer necessary 
questions on the issue.  
 
Representative Gwen Moore (D-WI) and 
Ranking Member Maxine Waters (D-CA) 
emphasized the importance of the recently 
passed IMF quota reform. Waters explained the 
price paid for quota reform was to remove the 

systemic exemption which allowed loans when 
unsustainable. She stated the exceptional access 
rule should be used as a guideline but in the 
complex global economy, policy making should 
not be limited to restrictive thresholds. 
Separately, she asked about areas where 
increased authorities are needed to combat 
terrorism.  
 
Representative Carolyn Maloney (D-NY) said 
there is a pressing economic crisis in Puerto 
Rico, and the territory lacks access to any 
restructuring process, such as Chapter 9 of the 
Bankruptcy Code. She noted that Treasury is 
working with the House Natural Resources 
Committee on this issue, and she suggested 
that Puerto Rico could be carved out from the 
ban on states implementing their own 
bankruptcy regimes. She asked if restructuring 
through a territorial bankruptcy regime for 
Puerto Rico would harm the broader municipal 
bond market. Lew said there is not a path for 
Puerto Rico to make its payments in May and 
June, and he stressed the need to restructure all 
of Puerto Rico’s debt. He said legislation must 
include an oversight authority and the ability to 
restructure all of Puerto Rico’s debts. He said 
leading bond market authorities have disputed 
claims that Puerto Rico restructuring would 
harm the bond markets. He contended that the 
worst thing for the bond market would be a 
disorderly wind down in Puerto Rico.  
 
Representative Blaine Luetkemeyer (R-MO) 
said Lew previously testified in opposition to 
increasing the asset threshold for bank 
systemically important financial institutions 
(SIFIs) to $500 billion. Lew responded that 
$500 billion is a very large financial institution, 
but Luetkemeyer said other factors besides 
assets should be examined. Lew explained that 
many criteria besides size affect risk, but size is 
an important factor. Luetkemeyer said two 
companies have sold off major books of 

http://www.williamsandjensen.com/
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business to avoid designation, but have not 
been de-designated, so he stressed the need for 
an “off-ramp” for companies. Lew noted that 
one of those companies has said their changes 
were not for the purpose of being designated, 
adding that  there is an annual review process 
in which de-designation can be considered.  
 
Several committee members raised concerns 
with the impacts of insurance capital standards 
being considered by the International 
Association of Insurance Supervisors (IAIS). 
Representative Andy Barr (R-KY) expressed 
concern that the IAIS process may front run 
the domestic regulatory process and impact the 
Federal Reserve’s rules. Representative Keith 
Rothfus (R-PA) raised concerns that foreign 
negotiators will use international insurance 
capital negotiations to target U.S. insurers, 
noting that IAIS has approved higher capital 
charges for products offered by U.S. insurers 
by labelling them as non-traditional. Lew 
stressed the importance of the work being done 
on a covered agreement to prevent other 
countries from imposing standards on U.S. 
firms, emphasizing that other countries should 
not set capital standards for U.S. firms. 
 
Representative Rothfus stated that the Dodd-
Frank Act is negatively impacting consumers, 
did not end too big to fail, adding that market 
liquidity has become more fragile and broker-
dealer inventories have shrunk. He said an 
Office of Financial Research (OFR) report 
suggested that the Volcker Rule and bank 
capital standards have contributed to reduced 
liquidity in the fixed income market. Lew said 
Treasury is open looking at all of the factors 
that may impact liquidity, but that liquidity is 
within historical normal ranges by most 
measures. He pointed to the increased role of 
high frequency trading (HFT) and algorithmic 
trading in the Treasury market, stating he does 

not believe regulatory changes are a key driver 
behind the changes in the market.  
 
House Appropriations Panel Considers the 
FY17 Budget Request of the SEC 
 
Key Points: 

 The House Appropriations Committee’s 
Subcommittee on Financial Services and 
General Government heard testimony from 
SEC Chair Mary Jo White on the FY17 
budget request of the Securities and Exchange 
Commission (SEC).  

 
On March 22, the House Appropriations 
Committee’s Financial Services and General 
Government Subcommittee held a hearing to 
discuss the Securities and Exchange 
Commission (SEC) FY 2017 budget request, 
with SEC Chair Mary Jo White testifying. 
While the hearing focused on the SEC budget 
request, a number of other issues were 
discussed, including systemically important 
financial institution (SIFI) designations; 
Trading Activity Fee (TAF) for Proprietary 
Trading Firms; NMS Plan Governance; “Flash 
Crashes”; and Fiduciary Duty. Subcommittee 
Chairman Ander Crenshaw (R-FL) in a 
statement explained for fiscal year 2017, the 
SEC is requesting $1.781 billion, which is a 
$176 million, or an 11 percent, increase over 
fiscal year 2016. Crenshaw stated while the 
SEC is a fee-funded agency, Congressional 
oversight over the Commission’s budget is 
essential in holding the SEC accountable for 
fulfilling its mission, and making sure it is 
responsive to the markets and investors, as well 
as Congressional concerns. Crenshaw also 
raised concerns about the SIFI designation 
process, suggesting that entities should be given 
the opportunity to address systemic risk before 
being designated. He explained that the success 
of FSOC should be measure by how it 
mitigates systemic risk, rather than by the 
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number of SIFI designations. Ranking Member 
Jose Serrano (D-NY) stated the FY17 budget 
request is reasonable given the large oversight 
role the SEC is expected to take under the 
Dodd-Frank Act (DFA) and the JOBS Act. 
 
During the hearing several Members raised 
concerns with the Department of Labor’s 
(DOL) fiduciary duty proposal, stating the 
DOL ‘ignored” the SEC’s advice and concerns 
while drafting their proposal. SEC Chair White 
stated SEC staff provided “substantial” 
technical assistance to the DOL. When asked 
whether the SEC will look to propose its own 
fiduciary duty rule, Chair White stated the 
agency has been studying this issue for some 
time and should proceed under the authority 
provided under section 913 of the Dodd-Frank 
Act. She noted this is a complex issue and will 
take time but agreed that harmonization of the 
overlap with DOL’s jurisdiction will be 
important.  
 
Representative Steve Womack (R-AR) noted 
that there is currently a discussion draft by 
Representative Robert Hurt (R-VA) which 
would include broker-dealer representation on 
critical market utilities. He suggested the SEC 
has the ability to positively impact NMS Plan 
governance. White stated the Equity Market 
Structure Advisory Committee (EMSAC) is 
looking at these and other governance issues. 
Separately, Representative Sanford Bishop (D-
GA) asked what the SEC is doing to prevent 
future “flash crashes.” White stated the SEC 
released a research paper on the August 24 
event and the exchanges have already begun to 
make changes to price collars. She noted the 
SEC is also looking at how limit up/ limit 
down (LULD) functioned during the August 
event.  
 
Upcoming Hearings and Events 
 

March 30 
SEC Open Meeting: The Securities and 
Exchange Commission (SEC) will hold an 
open meeting to consider: (1) whether to issue 
a concept release seeking comment on 
modernizing certain business and financial 
disclosure requirements in Regulation S-K; and 
(2) whether to adopt rules under the Securities 
Exchange Act of 1934 regarding the business 
conduct standards for security-based swap 
dealers and major security-based swap 
participants. 
 
April 5 
CFPB Regulations: The Senate Banking 
Committee will hold a hearing entitled 
“Assessing the Effects of Consumer Finance 
Regulations.” Witnesses will include: Leonard 
Chanin, Of Counsel, Morrison and Foerster 
LLP; and Todd Zywicki, Foundation Professor 
of Law and Executive Director of the Law and 
Economics Center, George Mason University 
School of Law. 
 
April 7 
CFPB Oversight: The Senate Banking 
Committee will hold a hearing to receive the 
Consumer Financial Protection Bureau’s 
(CFPB) Semi-Annual Report to Congress. 
CFPB Director Richard Cordray will testify at 
the hearing. 
 
Nominations: The Senate Banking Committee 
will vote on the nominations of Mr. Jay Neal 
Lerner, to be Inspector General, Federal 
Deposit Insurance Corporation; and Mr. Amias 
Moore Gerety, to be an Assistant Secretary of 
the Treasury. 
 
April 13 
Puerto Rico: The House Natural Resources 
Committee may hold a hearing on legislation 
addressing the Puerto Rico debt crisis.  
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April 14 
Fixed Income: The Senate Banking 
Committee’s Subcommittee on Securities, 
Insurance and Investment and Subcommittee 
on Economic Policy will hold a joint hearing 
entitled “Examining Current Trends and 
Changes in the Fixed-Income Markets.” 
Federal Reserve Board Governor Jerome 
Powell and Counselor to the Secretary of the 
Treasury Antonio Weiss are scheduled to 
testify.  
 
Puerto Rico: The House Natural Resources 
Committee may markup legislation addressing 
the Puerto Rico debt crisis.  

 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
Hearing on EPA Budget 
 
Key Points: 

 On Tuesday, two House subcommittees heard 
from EPA Administrator Gina McCarthy 
on the Environmental Protection Agency’s 
proposed Fiscal Year 2017 budget.   

 On February 9, the Obama Administration 
unveiled its proposed $8.3 billion budget for 
the agency for the fiscal year that begins on 
September 30, 2016. 

 The Committee questioned McCarthy on the 
EPA’s regulatory initiatives, including the 
Clean Power Plan, which would limit 
greenhouse gas emissions from power plants, as 
well as efforts to cut methane emissions from oil 
and gas sector activities.     

 
On March 22, the House Energy and 
Commerce Committee’s Energy and Power 
and Environment and the Economy 

Subcommittees held a hearing on the “Fiscal 
Year 2017 EPA Budget”. EPA Administrator 
Gina McCarthy testified and answered 
questions regarding the agency’s programs, 
including significant environmental regulations 
such as the Clean Power Plan (CPP). 
 
On February 9, the Obama Administration 
released its Fiscal Year 2017 budget proposal 
for the federal government. The proposal 
included an EPA budget of $8.627 billion. The 
EPA budget includes the following priorities 
for Fiscal Years 2016 and 2017: (1) “Reduce 
greenhouse gas emissions from cars and 
trucks”; (2) “Advance resilience in the nation’s 
water infrastructure, while protecting public 
health and the environment, particularly in 
high-risk and vulnerable communities”; (3) 
“Clean up contaminated sites to enhance the 
livability and economic vitality of 
communities”; (4) “Assess and reduce risks 
posed by chemicals and promote the use of 
safer chemicals in commerce”; and (5) 
“Strengthen environmental protection through 
business process improvements enabled by 
joint governance and technology.” 
  
In his opening statement at the March 22 
hearing, Energy and Power Subcommittee 
Chairman Ed Whitfield (R-KY) remarked that 
there is a serious division in the country over 
some of the EPA’s programs, such as the CPP. 
He noted 27 states filed a lawsuit against the 
CPP, showing there is real concern over “the 
extreme process EPA is utilizing to adopt this 
clean energy plan”. He also commented the 
Supreme Court stayed the CPP by a 5-4 vote. 
Whitfield said Republicans are frustrated 
because the EPA’s plan appears to be to 
aggressively regulate and force opponents to 
take the agency to court.  
 
In his opening statement, Environment and the 
Economy Subcommittee Chairman John 

http://www.williamsandjensen.com/
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Shimkus (R-IL) expressed interest in 
continuing to work on coal ash and Toxic 
Substances Control Act (TSCA) reform. He 
stated coal producers are hurting because they 
cannot keep up with EPA regulations such as 
the CPP, Mercury and Air Toxics Standards 
(MATS), and “Waters of the United States” 
(WOTUS). He said it is difficult to justify an 
increase in EPA’s budget to constituents when 
they think the agency should have less funding.  
 
Full Committee Ranking Member Frank 
Pallone (D-NJ) asserted in his opening 
statement that far more resources are needed to 
properly address all of the environmental issues 
facing the U.S. He noted the budget increases 
the Drinking Water State Revolving Fund 
(SRF) by nearly $160 million, but said much 
more is needed. He noted the budget also 
provides an increase of nearly $68 million for 
climate and air quality related initiatives.    
 
In her testimony, EPA Administrator Gina 
McCarthy stated that EPA’s request of $8.267 
billion for FY 2017 lays out a strategy to ensure 
steady progress in addressing environmental 
issues that affect public health. She noted 40 
percent of the EPA’s budget is provided 
directly to state and tribal partners. She testified 
the budget prioritizes actions to reduce the 
impacts of climate change and support the 
President’s Climate Action Plan (CAP). She 
explained that the budget includes $235 million 
to support efforts to reduce greenhouse gas 
(GHG) emissions through what she 
characterized as common sense standards, 
guidelines, and voluntary programs. She 
indicated the CPP continues to be a top 
priority for the EPA and is essential for the 
nation’s “inevitable transition to a clean energy 
economy”. She noted that, although the 
Supreme Court stayed the CPP, states are not 
precluded from voluntarily continuing 
implementation planning, and said EPA will 

continue to assist states that voluntarily decide 
to do so. She said the budget request proposes 
to establish a new ten-year, $1.65 billion 
mandatory fund to retrofit, replace, or repower 
diesel equipment.      
 
Clean Power Plan: Whitfield asked McCarthy 
if she sent a letter to states saying the CPP has 
been suspended and has no legal force. 
McCarthy said she has commented publicly and 
sent a number of letters explaining that there is 
a stay in place and the EPA will not be 
enforcing the CPP. Whitfield asked whether 
states have been notified that State 
Implementation Plans (SIPs) will not be due in 
September, 2016. McCarthy responded in the 
affirmative. Whitfield asked how many states 
EPA is working with on the CPP on a 
voluntary basis. McCarthy replied that “25 or 
so” states have indicated publicly that they are 
working on some portion of the planning. 
 
Regulation of Methane Emissions from the 
Oil and Gas Sector: Representative Jerry 
McNerney (D-CA) said the gas leak at the Aliso 
Canyon storage facility in California has raised 
public awareness about how methane is leaking 
into the environment, and if there is sufficient 
data to assess this issue. McCarthy replied that 
the EPA has recently been learning how little is 
known about methane leaks in the oil and gas 
sector and in pipelines. She asserted that there 
needs to be a continued effort to gather 
information. McNerney asked what needs to be 
done to measure and address natural gas leaks. 
McCarthy explained that EPA has announced it 
will issue an information collection request to 
the oil and gas industry on emissions. She said 
the challenge will then be identifying “what are 
the cost-effective and available technologies 
that can reduce leaks” and looking at operating 
practices that need to be done differently. She 
added that methane is a marketable product 

http://www.williamsandjensen.com/
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which means methane capture can be good for 
business.  
 
Upcoming Hearings and Events 
 
April 12 
Pipeline Oil Spill Response: The Pipeline 
and Hazardous Materials Safety Administration 
(PHMSA) will hold a “Public Workshop for 
Oil Spill Response Planning and 
Preparedness”. The workshop is intended “to 
bring Federal regulators, interested members of 
the public, industry, and other stakeholders 
together to share knowledge and experiences 
with oil spill response planning and 
preparedness, gather ideas for harmonizing 
PHMSA’s regulations with other agencies, and 
discuss practical ways onshore oil pipeline 
operators can better plan and prepare for an oil 
spill.” 
 
April 21 
FERC Open Meeting: The Federal Energy 
Regulatory Commission will hold its monthly 
meeting. 
 
May 18-19 
LNG Regulations: The Pipeline and 
Hazardous Materials Safety Administration 
(PHMSA) will hold a “Public Workshop on 
Liquefied Natural Gas (LNG) Regulations”. 
The workshop is intended “to solicit input and 
obtain background information for the 
formulation of a future regulatory change to 
CFR 49 Part 193, Liquefied Natural Gas 
Facilities…[and] bring federal and State 
regulators, emergency responders, NFPA 59A 
technical committee members, industry, and 
interested members of the public together to 
participate in shaping a future liquefied natural 
gas…rule.” 
 
July 11-12 

EIA Conference: The Energy Information 
Administration (EIA) will hold its annual 
Energy Conference. Topics planned for 
discussion at the conference include: “Clean 
Power Plan: EIA, EPA, and state and regional 
perspectives”; “Oil supply: The role of 
technology advances and other factors driving 
the current and future supply situation”; 
“Renewable energy and the transmission grid: 
Integrating renewable energy capacity into 
electric system operations”; “LNG markets: 
Implications of a low energy price environment 
for demand and U.S. exports”; “Climate—next 
steps: Perspectives from the United States, 
Europe, and China”; “Information technology 
and the energy industry: How the application 
of information technology is driving change in 
the energy industry”; “Oil demand and 
transportation: Transportation sector 
developments affecting oil demand and price 
response”; “Renewable electricity: State-level 
issues and perspectives”; Oil and natural gas: 
State-level issues and perspectives”; “Industrial 
energy demand and efficiency: Secondary 
processing and waste fuel use in heavy 
industry”; “Global coal markets: The outlook 
for coal demand and supply”; “Oil midstream: 
Competitive positions of U.S. refineries in the 
global market”; and “Energy efficiency: 
Measuring and achieving demand-side energy 
efficiency and developing standard metrics”.   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Luc Rogers contributed to this report. 
Updates on energy and environment issues are also 
available on twitter. 
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DEFENSE 
 
Carter and Dunford Appear Before HASC 
 
Key Points: 

 The Committee focused on the 
Administration’s strategy against ISIL in the 
aftermath of the Brussels attacks and on how 
well the DOD’s budget request will allow the 
Department to manage the worldwide threat 
environment  

 
On March 22, Secretary of Defense Ashton 
Carter, the Chairman of the Joint Chiefs of 
Staff General James Dunford Jr., and Under 
Secretary of Defense (Comptroller) Michael 
McCord appeared at a House Armed Services 
Committee hearing title “The Fiscal Year 2017 
National Defense Authorization Budget 
Request from the Department of Defense 
(DOD).” 
 
Chairman Mac Thornberry (R-TX) stated that 
“[l]ast year, [former Chairman of the Joint 
Chiefs of Staff] General Dempsey testified that 
the FY ‘16 funding request was the lower 
ragged edge that was necessary to execute the 
defense strategy and that we have no slack, no 
margin left for error or strategic surprise.” He 
stated that “[y]et the budget request from the 
administration this year is $18 billion lower on 
meeting those basic requirement minimums 
and it is less than the budget agreement of last 
December.” Thornberry stated that “[i]t seems 
clear that the same strategy we assume would 
have us out of Iraq and Afghanistan where 
Russia would be a friend, thanks to the reset, 
and where terrorism was combined -- confined 
to the JV teams is not -- does not continue to 
be valid.” He added that “[t]hat is also the same 
strategy that has led us to cut troops, 
equipment, training and bases.” 
 

Military Personnel Ranking Member Susan 
Davis (D-CA) (sitting in for Ranking Member 
Adam Smith (D-WA)) said that “[o]ver the last 
several weeks, we have received testimony 
from combatant commanders, from our service 
chiefs, from service secretaries and they all 
have given us their best military advice and it 
could not be more clear…[and] [t]he threats, as 
[Thornberry] has noted, we face are real and 
growing.” She said that Carter has “asserted 
that the FY 2017 shortfall risk can be mitigated, 
but the DOD needs a comprehensive long-
term budgetary solution…[and] [w]e must 
remember the devastating harms inflicted by 
sequestration on the budget control caps.” 
 
Carter stated that “President Obama’s 2017 
defense budget…marks a major inflection 
point for the DOD…[and] [t]the threat from 
terrorism is one of the five challenges as has 
been noted that the United States now faces 
and will in the future.” He explained that “[i]n 
this budget, we’re taking the long view…[and] 
[w]e have to because even as we fight today’s 
fights, we must also be prepared for what 
might come, 10, 20 or 30 years down the road.” 
Carter said that “[l]ast fall’s “Bipartisan Budget 
Act” gave us some much needed stability after 
years of gridlock and turbulence…[and] set the 
size of our budget and, with this degree of 
certainty, we focused on its shape, changing 
that shape in fundamental but carefully 
considered ways to adjust to a new strategic era 
and to seize opportunities for the future.” 
 
Thornberry stated that “in last year’s bill, 
Section 1222 asked the Administration to 
provide a strategy for how we were actually 
going to implement the President’s stated 
desire to degrade and destroy the Islamic State 
of Iraq and Syria (ISIS or ISIL)…[a]nd as I 
mentioned, it’s been radio silent.” He added 
that “to be fair, it’s not just a matter for the 
Department of Defense…[b]ut do you have 
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any idea when we might see a strategy on how 
to beat ISIS.” Carter responded that “[t]he 
Brussels attacks reinforce our need to 
accelerate the defeat of ISIL…[and] [w]e have a 
strategy for doing so.” He stated that “the 
strategy report you’re asking for, it’s delivery is 
imminent…[and] [i]t’s a DOD-plus-others 
document.”  
 
Davis said to Carter that “I know you’ve said 
so well here is that, you know, under the best 
of all possible worlds, we would be funding the 
base budget at the level that we need, including 
Overseas Contingency Operations (OCO) for 
very specific overseas contingencies…[b]ut 
that’s not exactly where we are right now.” 
Carter responded that “you’re right…[and] 
generally speaking, the base and the OCO 
budgets are -- have different managerial 
purposes.” He said  that “one of the ways that 
we were able to mitigate the difference between 
what we last year planned to in our ‘17 budget 
and what the bipartisan budget agreement 
provided us was to use some OCO, about $5 
billion net…[a]nd that is one of the things that 
bought down that risk associated with that 
difference.” 
 
Thornberry stated that “in last year’s bill, 
Section 1222 asked the Administration to 
provide a strategy for how we were actually 
going to implement the President’s stated 
desire to degrade and destroy the Islamic State 
of Iraq and Syria (ISIS)…[a]nd as I mentioned, 
it’s been radio silent.” He added that “to be 
fair, it’s not just a matter for the Department of 
Defense…[b]ut do you have any idea when we 
might see a strategy on how to beat ISIS.” 
Carter responded that “[t]he Brussels attacks 
reinforce our need to accelerate the defeat of 
ISIL…[and] [w]e have a strategy for doing so.” 
He stated that “the strategy report you’re 
asking for, it’s delivery is imminent…[and] [i]t’s 
a DOD-plus-others document.”  

 
Representative Randy Forbes (R-VA) said that 
“one of the things that I heard [Dunford] just 
say in response to the Chairman was you said 
that your readiness concerns were based on an 
unstable fiscal environment, and one of the 
concerns I always have -- we wrestle with in 
this Committee is simply this, when we look at 
whether strategy’s driving the budget…or 
whether the President’s budget is driving 
strategy, the question is which one of them are 
predominant?” Dunford responded that “if I 
can give you just a little bit of a nuanced 
answer, here’s what I’m confident in saying: 
today, we have a defense strategy causes us -- 
calls for us to defeat an enemy, to deny another 
adversary, to protect the homeland, as well as 
deal with violent extremism.” 
 
Representative Rick Larsen (D-WA) said that 
Carter has “an obligation -- certainly a right to 
respond to something that former deputy 
director Central Intelligence Agency said 
yesterday in response to a question…that ISIL 
is winning…based on two assessments: [o]ne, 
although there’s less Caliphate territory, they 
seem to be spreading their influence beyond 
the caliphate territory…[a]nd then, of course, 
in direct reference to the attacks in -- in 
Brussels.” Carter said that “as the campaign is 
concerned, I’m confident that we will defeat 
ISIL and that we have the momentum of the 
campaign in Iraq and Syria; I gave you some of 
the details about that.” 
 
F-35 Joint Strike Fighter Update Hearing 
 
Key Points: 

 Witnesses claimed that F-35 will be further 
delayed by software problems 

 Members focused on need for F-35’s 
capabilities  
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On March 23, the House Armed Services 
Committee’s Tactical Air and Land Forces 
Subcommittee held a hearing titled “Update on 
the F-35 Joint Strike Fighter (JSF) Program and 
the Fiscal Year 2017 Budget Request” and 
heard testimony from Director of Operational 
Test and Evaluation Dr. Michael Gilmore,  
Government Accountability Office (GAO) 
Director of Acquisition and Sourcing Dr. 
Michael J. Sullivan, Assistant Secretary of the 
Navy for Research, Development and 
Acquisition Sean Stackley, and F-35 Program 
Executive Officer Lieutenant General 
Christopher C. Bogdan. 
 
Gilmore stated that “[m]y estimate is the [F-35] 
won’t be ready to begin Initial Operational Test 
& Evaluation (IOT&E) until mid-calendar year 
2018 at the earliest…[and] [t]hat’d be about a 
one year delay relative to what the program is 
carrying currently as its objective dates and 
about six months relative to its threshold 
dates.” He said that “[t]he reasons are the 
following: the most complex mission system 
testing remains as does verification of fixes to 
significant problems; some of those fixes 
having already been identified and some not; 
mission system stability including the radar still 
a problem; [and] inadequate fusion of sensor 
information from sensors on the same aircraft 
as well as among different aircraft continues to 
be a problem.” 
 
Sullivan summarized “the major points” of his 
written testimony: 

 First, the department is now planning 
to add new capability known as Block 4 
to the F-35 beyond its baseline 
capability..[a]nd is planning to manage 
that effort as part of the existing 
program rather than establishing a 
separate business case and baseline for 
this new work. This has significant 

implications as far as Congress’ role 
and oversight. 

 Second, although the program has been 
managing costs very well since 2010, 
the Nunn-McCurdy breach back then 
and cost estimates have actually 
decreased since then. It still poses 
significant affordability challenges for 
the department and the congress. As 
production begins to increase and the 
program begins procuring more aircraft 
each here, the department is expected 
to spend about $14 billion per year over 
the next decade. And will average about 
$13 billion per year over the next 22 
years until all planned purchases are 
complete in 2038. 

 My third point is software development 
and developmental flight- testing of the 
F-35 are not nearing completion but 
the program faces challenges in getting 
all of its development activity 
completed on time. I think Dr. Gilmore 
covered that pretty well. 

 Fourth, with regard to technical risks 
on the program. Program has most 
recently found fixes for its engine seal 
problem that we were talking about last 
year and the design of the helmet 
mounted display and it has begun to 
retrofit aircraft with those fixes. They’re 
not all in but the solutions are there. 

 Finally, manufacturing and production 
data continue to show a positive trend 
toward more efficient production. The 
amount of labor hours it’s taking to 
build each aircraft continues to go 
down. Quality is increasing and 
engineering changes have been reduced 
significantly. While there are still issues 
with late parts, this is consistently 
improving as well. 

 

http://www.williamsandjensen.com/
https://armedservices.house.gov/legislation/hearings/update-f-35-joint-strike-fighter-jsf-program-and-fiscal-year-2017-budget-0


Williams & Jensen – Washington Update March 24, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 12 of 23 

Bogdan stated that “[o]verall, the F-35 program 
is executing fairly well across the entire 
spectrum of acquisition to include development 
and design, flight test, production, fielding, 
based stand up, maintenance and support and 
building a global sustainment enterprise.” He 
asserted that “[t]he program is at a pivot point 
and is now rapidly changing, growing, and 
accelerating…[and] [w]e’ll be finishing our 15-
year development program in late 2017 and 
beginning to transition to a leaner more 
efficient follow on modernization program.” 
Bogdan stated that “[w]e’ll see production grow 
from delivering 45 aircraft in 2015 to delivering 
over 100 aircraft in 2018 and up to 145 aircraft 
by 2020.” He said that “[h]owever, the program 
is not without risks and challenges as these 
come with any program of this size and 
complexity…[and] I’m confident that the 
current risks and issues we face can be resolved 
and we’ll be able to overcome future problems 
and deliver the full capability that we’ve 
committed to.” 
 
Subcommittee Chairman Michael Turner (R-
OH) stated that “Dr. Gilmore and Mr. 
Sullivan’s testimony indicate that significant 
challenges still do remain in completing the 
final software block, Block 3F.” he noted that 
“this is the version of software that gives the F-
35 a full wartime capability so it is very 
important…[Bogdan] also indicated in [his] 
testimony that Block 3F software is likely to be 
delivered four months late.” Turner asked 
“[w]hat is the operational significance if this 
software is delivered four months late…[and] 
[c]ould it impact the current scheduled initial 
operational test and evaluation, IOT&E test 
and what risk mitigation actions are you taking 
to be able to fix this?” Bogdan responded that 
“[t]he issue today with the Block 3 software 
and we see the problem in both our 3I or three 
initial software and in our 3S software -- has to 
do with stability…[a]nd just very quickly what 

the pilots are seeing is when they take off and 
they need to use the sensors particularly the 
radar, there are some instances where the 
communication between the radar and the 
main computers in the airplane are mistimed.” 
He claimed that “[t]he impact to the remaining 
testing of 3F as I said will probably just delay 
the end of flight test about four months…[and] 
[i]f we do have it solved again no impact to Air 
Force initial operational capability (IOC), no 
impact to Navy IOC but probably an impact 
overall to the end of testing. And that would 
eventually impact the start of IOT&E. 
 
Representative Hank Johnson (D-GA) said that 
“[i]sn’t it a fact that if America were to do what 
the -- some prefer which is to extend the life of 
the legacy fleet, isn’t it a fact that operations 
and supply costs to extend the legacy fleet 
would cost approximately four times what 
operations and support cost would be for the 
F-35 over the next 50 years.” Stackley stated 
that “[a]s our aircraft age, for example the early 
versions of the F-18 at the F-35Bs and Cs are 
going to be replacing the A through D 
version.” He added that “[a]s they age, they are 
the cost of sustaining them, the cost of keeping 
them flying, the availability rates for those 
aircraft, they are frankly hurting us in terms of 
our strike fighter inventory today…[and] [s]o 
we have got to get to this next version, 
generation of aircraft in order -- not just the 
capability but also to retire the legacy aircraft 
that are costing us today.”  
 
DOD Cyber and IT Hearing 
 
Key Points: 

 Members asked witnesses about the DOD’s 
cyber posture, migration to the cloud, and FY 
2017 funding  

 
On March 22, the House Armed Services 
Committee’s Emerging Threats and 
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Capabilities Subcommittee held a hearing 
entitled “Fiscal Year 2017 Information 
Technology and Cyber Programs: Foundations 
for a Secure Warfighting Network.” Topics 
discussed included, but were not limited to: (1) 
funding challenges; (2) the workforce; (3) Chief 
Information Officer authorities; (4) the 
National Background Investigation Bureau; (5) 
engagement with allies; (6) Pentagon audit; (7) 
risk mitigation; (8) the Department of Defense 
(DOD) cybersecurity scorecard; (9) cloud 
computing; and (10) acquisition reform.  
 
Chairman Joe Wilson (R-SC) noted public 
private partnerships have become a recent 
emphasis of the Department of Defense 
(DOD). He declared IT and cyber will be key 
enablers and present challenges for the DOD. 
He observed management rigor is important 
given current fiscal constraints. He called for 
business analytics and intelligence as well as 
commercial tools from the private sector. He 
supported better ways to foster human capital 
as it relates to cyber systems. He declared he 
wants to ensure the DOD FY 2017 budget 
accomplishes two goals: increase innovation 
and increase management discipline. 
 
Ranking Member James Langevin (D-RI) stated 
Cyber Command has called for the ability “see 
the network” in order to better defend it. He 
declared the joint information environment 
(JIE) is the guiding effort for achieving this 
capability. He said he wanted to hear more 
about DOD’s migration to the cloud. He noted 
the acquisition system is unable to keep up with 
cloud services, which negates any efficiencies 
or cost savings. He pointed out DOD is 
responsible for developing and maintaining the 
IT system for the Office of Personnel 
Management’s (OPM) National Background 
Investigation Bureau (NBIB). He expressed 
concern DOD is assuming all the risk and 

assuming responsibility for decisions made 
outside the Department. 
 
DOD Chief Information Officer Terry 
Halvorsen declared his goal is to ensure DOD 
has the information and communication 
capabilities necessary to support the 
Department. He testified the DOD budget 
request for FY 2017 reflects the growing 
significance of cyberspace. He emphasized the 
importance of teamwork within and outside of 
DOD. He stressed an increased partnership 
with the private sector to expand technological 
advantages while improving fiscal 
responsibility.  
 
DOD Deputy Chief Management Officer Peter 
Levine observed that two years ago, Congress 
passed legislation merging the Deputy Chief 
Management Officer (DCMO) and the Chief 
Information Officer (CIO). He stated this 
merger will not take effect until the beginning 
of the next Administration. He explained that 
until this takes place, the DCMO’s role is 
reviewing and approving investments in IT 
business systems. He appreciated the FY 2016 
National Defense Authorization Act’s (NDAA) 
grant of more flexibility to perform this 
function. He stated their focus will be more on 
portfolios to allow a more forward-looking 
approach. He said there will be an increased 
importance placed on the return on 
investments for processes. He added they are 
working to develop a streamlined process that 
puts business developments into a single 
process. 
 
Wilson said the FY 2017 budget request 
eliminates science and technology (S&T) 
funding for the Defense Information Systems 
Agency. He asked why this funding was cut and 
how the cut aligns with drawing in innovation 
from the commercial sector. Halvorsen noted 
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the reduction is in areas that overlap with 
industry. 
 
Representative Jim Cooper (D-TN) asked how 
much more money Halvorsen and Levine 
would want and for what purpose. Levine 
responded his role is to find more efficiencies 
within the Department. Halvorsen stated he 
would use increased funds to upgrade and 
invest in legacy systems, including those related 
to human resources, personnel and pay, to 
improve security and efficiency. He believed 
the return on investment would be a positive 
one. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201. Kevin Prior 
contributed to this section.  
 
HEALTH 
 

House Convenes Oversight Hearing on 
Heroin and Opioid Epidemic 
 
Key Points: 

 House Oversight Committee examines 
prevention and enforcement efforts 

 Receives testimony from witnesses representing 
ONDCP, DEA, and SAMHSA 

 
The House Oversight and Government 
Reform Committee convened a hearing this 
week entitled, “America’s Heroin and Opioid 
Epidemic.” The primary topic discussed at the 
hearing was prevention and enforcement 
efforts and access to treatment. Committee 
Members and witnesses also discussed the link 
between addiction and the criminal justice 
system, and how to address overprescribing.  
 
Representative John Mica (R-FL) discussed 
drug addiction and the availability of cheaper 
and more easily accessible drugs. He asserted 
that the Administration has been sending 

mixed symbols about the use of substances like 
marijuana, which can be a gateway to other 
drugs. He cited data that finds more high 
school seniors are using marijuana than 
cigarettes. He said that improving treatment is 
key to combating drug abuse but that law 
enforcement must remain very involved in 
addressing this epidemic. He expressed concern 
that Federal drug prosecutions have declined in 
the last year.  
 
Ranking Member Elijah Cummins (D-MD) 
described opioid abuse as a national public 
health emergency, and urged Congress to 
provide support to states to fund treatment 
programs. Cummings called for a sustained 
effort to stop drug overdoses, and for action to 
address over-prescribing of opioids. He 
asserted that asserting that drug companies 
have marketed opioids to treat a variety of 
ailments while ignoring their addictive 
properties. He discussed the promotion of 
specific opioids like OxyContin. Cummings 
said the U.S. only has five percent of the 
world’s population but consumes 80 percent of 
the world’s pain killers. He asserted that drug 
companies cannot continue to “rip off 
taxpayers for life-saving medications.” He 
joined Mica in citing the benefits of Naloxone, 
which can reverse opioid overdoses.  
 
Office of National Drug Control Policy 
(ONDCP) Director Michael Botticelli testified 
that addressing opioid and heroin abuse is a top 
priority of the Administration, and said that 
some progress has been made to reduce the use 
of opioid pain relievers. However, he said that 
there has been an increase in heroin use and 
there is increased availability of purer heroin 
and fentanyl. He discussed Federal efforts to 
reduce the supply of heroin and fentanyl in the 
U.S., and noted a recent meeting with Mexico’s 
Attorney General to discuss cooperation to end 
the epidemic.  Botticelli cited commitments 
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from 40 groups that health care providers will 
complete opioid training in the next two years. 
He highlighted education efforts to increase 
awareness of overdoses; increase access to 
Naloxone; promote Good Samaritan laws; and 
improve access to treatment. He stressed the 
FY 2017 budget proposed $1 billion in new 
funding over two years to expand access to 
medicative assistive treatment (MAT) and 
educate providers. Botticelli noted Department 
of Health and Human Services (HHS) 
Secretary Sylvia Burwell announced a new grant 
program to expand access to substance abuse 
treatment.  
 
The Drug Enforcement Administration’s 
Deputy Assistant Administrator for Diversion 
Control Lou Milione discussed the 
continuation of “Operation Rolling Thunder,” 
which focuses on the violent distribution cells 
that are selling heroin in communities. Also 
discussed was the work of the DEA to 
investigate those that prescribe outside 
legitimate medical needs; pharmacists who do 
not confirm the validity of prescriptions; and 
manufacturers who are not controlling supply.  
 
Earlier this month, the Senate approved the 
“Comprehensive Addiction and Recovery Act,” 
(S. 524), and House action is possible on this 
legislation following the return from recess in 
April. Numerous Senate Democrats called for 
emergency funding to combat the epidemic, 
but an amendment by Senator Jeanne Shaheen 
(D-NH) was not adopted to the legislation. At 
the hearing, Cummings and Representative 
Carolyn Maloney (D-NY) expressed their 
support for a letter from House Minority 
Leader Nancy Pelosi (D-CA) to Speaker of the 
House Paul Ryan (R-WI) calling for $600 
million in emergency funding to address the 
opioid epidemic.  
 
Upcoming Hearings and Events 

 
March 28 
Health Care Value: The National Health 
Council will hold a webinar on “Making the 
Patient Voice Part of the Health Care Value 
Debate,” focusing on “engaging people with 
chronic disease and   
 
Infectious Disease: The Centers for Disease 
Control and Prevention will hold a meeting of 
the Office of Infectious Diseases’ Board of 
Scientific Counselors.  
 
Cancer Research: The National Institutes of 
Health will hold a meeting of the National 
Cancer Institute Board of Scientific Advisors. 
 
March 29 
Diabetes: The American Podiatric Medical 
Association will hold a briefing on “Pioneer 
Innovations in Diabetic Limb Salvage.” 
 
Diabetes Research: The National Institutes of 
Health will hold a meeting of the Diabetes 
Mellitus Interagency Coordinating Committee 
on initiatives in natural experiments for 
diabetes prevention and control being 
sponsored by the Centers for Disease Control 
and Prevention, the National Institute of 
Diabetes and Digestive and Kidney Diseases, 
and the Patient-Centered Outcomes Research 
Institute. 
 
March 30 
Affordable Care Act: The Cato Institute will 
hold a discussion on “Obamacare’s Millennial 
Mandate: What Does It Cost, and What Is It 
Buying Us?” focusing on the dependent-
coverage mandate for young adults up to age 
26.  
 
Medical Innovation: The George Washington 
University School of Business will host its 17th 
annual Robert P. Maxon Lecture on “Medical 
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Innovation, Social Responsibility and 
Economic Realities: Responsibly Creating a 
Healthier Future.” 
 
March 30-31 
Antibiotic Resistance: The Office of the 
Assistant Secretary for Health will hold a 
meeting of the Presidential Advisory Council 
on Combating Antibiotic-Resistant Bacteria. 
 
March 31 
Health Insurance: The American Enterprise 
Institute will hold a forum on “Getting Beyond 
Employer-Sponsored Health Insurance: Some 
Fitful Starts.”  
 

For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
FAA Extension Sent To White House 
Key Points: 

 The House passed an extension that will 
extend current FAA authority and revenue 
until mid-July, allowing House and Senate 
stakeholders more time to work on a longer 
term reauthorization  

 
On March 21, the House took up the Senate-
amended “Airport and Airway Extension Act 
of 2016” (H.R. 4721) and passed it by voice 
vote, extending the authority and funding for 
the Federal Aviation Administration (FAA) 
past the pending March 31, 2016 expiration 
date until July 15, 2016. The Senate had 
changed the expiration of the revenue 
provisions in the bill the House originally 
passed, which would have extended them until 
March 31, 2017. The final bill extends both 
FAA authority and funding until mid-July, 
which may be sufficient time to work out a 

longer-term FAA reauthorization now that the 
House Transportation and Infrastructure and 
Senate Commerce, Science, and Transportation 
Committees have both marked up and reported 
out their reauthorizations (the “Aviation 
Innovation, Reform, and Reauthorization Act 
of 2016” (H.R. 4441) and “The Federal 
Aviation Administration Reauthorization Act 
of 2016” (S. 2658)). 
 
During debate, House Transportation and 
Infrastructure Committee Chairman Bill 
Shuster (R-PA) stated that “[t]he current FAA 
reauthorization expires at the end of this 
month…[and] [w]ithout this bill, the authority 
to collect aviation taxes will lapse, depriving the 
trust fund of more than $40 million per 
day…[which] is funding for air traffic control, 
airport development, and other aviation 
programs that can never be recovered.” He 
stated that “airports will be unable to receive 
grant money that has already been awarded to 
them, putting dozens of construction projects 
at risk.” Shuster stated that “H.R. 4721 will 
avoid these unnecessary consequences while 
Congress works to finish a long-term aviation 
bill.”   
 
House Transportation and Infrastructure 
Committee Ranking Member Peter DeFazio 
(D-OR) stated that H.R. 4721 “will go to July 
15, which is truly a drop-dead date…[because] 
Congress will be out for the longest summer 
break since probably the 1950s, starting just 
after July 15, so we must get the long-term bill 
done by then.” He claimed that “[t]here is 
substantial agreement between the bill that 
came out of committee in the House and the 
Senate bill, with the exception of the 
tombstone rule on lithium batteries, a 
difference on flight attendants’ rest hours, and, 
of course, the issue of privatization of the air 
traffic organization.” DeFazio stated that “I 
would hope that we can move ahead and 
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preconference the many other titles and begin 
working on those, the differences on the flight 
attendants’ rest time, and I will continue to 
push on lithium batteries.” He also inserted a 
statement into the record detailing his 
opposition to “Section 611 of H.R. 4441 [that] 
pre-empts intrastate laws related to meal 
breaks, rest breaks, and hourly tracking of 
wages for truck drivers.”   
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Alex 
Barcham and Kevin Prior contributed to this section.    
 
TECHNOLOGY 
 
Cyber Insurance Hearing 
 
Key Points: 

 Members and witnesses discussed the current 
market for cyber insurance and whether greater 
availability of data about cyber incidents may 
help the market develop 

 
On March 22, the House Homeland Security 
Committee’s Cybersecurity, Infrastructure 
Protection, and Security Technologies 
Subcommittee held a hearing entitled “The 
Role of Cyber Insurance in Risk Management.” 
Topics discussed during the hearing included: 
(1) Cyber Insurance; (2) Cyber Incident Data; 
and (3) Cybersecurity. 
 
Chairman John Ratcliffe (R-TX) said that while 
the cyber insurance market is in its infancy, it 
has great potential for companies. He argued 
that cyber insurance would incentivize 
companies to analyze their own weaknesses 
and areas of risk. He explained that at present, 
leading companies are investing in cyber 
insurance, stressing the need to expand the 
marketplace to benefit small and medium-sized 
businesses as well. Ratcliffe said the 
Department of Homeland Security’s (DHS) 

Cyber Incident Data and Analysis Working 
Group (CDAWG) has facilitated discussions 
with relevant stakeholders to expand the cyber 
insurance market’s ability to address emerging 
risk areas. He added CDAWG is examining the 
value of creating a cyber incident data 
repository to share information about cyber-
attacks to aid mitigation and risk transfer 
approaches. Ratcliffe expressed his hope that 
the Committee could help facilitate but not 
mandate best practices for security in the cyber 
realm. 
 
Ranking Member Cedric Richmond (D-LA) 
noted that roughly 85 percent of critical 
infrastructure assets are in the hands of the 
private sector. Richmond said that cyber 
intrusions into critical infrastructure show the 
need for robust protections. He stressed the 
need to identify what a cyber insurance policy 
would actually look like, given the complexity 
of the issue. He asserted that cyber insurance 
could help small and medium sized businesses 
asses their cyber readiness and posture, in 
addition to helping them respond to attacks. 
Richmond expressed interest in learning how 
states can serve as incubators for solutions to 
the nation’s cybersecurity challenges.  
 
Marsh Finpro’s Network Security and Data 
Privacy Senior Vice President Matthew 
McCabe testified that there are three core 
components of cyber insurance, explaining that 
a policy can pay costs to respond to a cyber 
incident, cover fees and damages arising from 
litigation after a cyber incident, or reimburses 
revenue lost from the loss of network 
operations. McCabe explained that cyber 
insurance can also improve a company’s 
network operation, noting that the purchase of 
a policy necessitates a thorough investigation. 
He added that cyber insurance supports 
incident response plans, which he said would 
be particularly valuable for small and medium-
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sized businesses. He reported that cyber 
insurance purchases are up 27 percent from 
2014 to 2015. McCabe said cyber insurance 
purchasing is dominated by those companies 
that deal in personal information but is also 
climbing for industries with potential for 
network disruption like electric utilities and 
manufacturers. He argued there is a clear need 
for critical infrastructure companies to build up 
their cyber defenses, including cyber insurance. 
He added that Marsh supports CDAWG, 
which he said could strengthen underwriting, 
and support metrics around information 
sharing and threat detection. 
 
North Dakota Insurance Commissioner Adam 
Hamm testified that state insurance regulators 
are aware of the impact that cyber-attacks can 
have, and have taken steps to improve cyber 
defense. He explained that cybersecurity 
policies are scrutinized just as intensely as 
conventional insurance policies. He added that 
cybersecurity risk remains difficult for 
underwriters to quantify because of a lack of 
actuarial data. Hamm clarified that cyber 
insurance tends to be more expensive because 
policies are more customized than traditional 
policies. He said that accurately assessing the 
scope of threats in the cyber insurance market 
is a work in progress. He noted that the 
Cybersecurity Task Force exposed its new 
Insurance Data Security Model Law for public 
comment on March 3, which is intended to 
establish exclusive standards for data security, 
investigation, and notification of a breach 
applicable to insurance licensees. Hamm also 
reported that the National Association of 
Insurance Commissioners (NAIC) has adopted 
twelve principles for effective cybersecurity, 
welcoming stakeholder input. 
 
Ratcliffe asked about the possibility of 
companies becoming insolvent due to an 
inability to deal with the costs of a one-off 

cyber event. Hamm indicated “we are not there 
yet” but reported that NAIC is interested in 
granular data in order obtain information on 
companies’ risk data. Ratcliffe asked if insurers 
typically mandate prerequisites for 
cybersecurity efforts before issuing coverage. 
McCabe said “absolutely”, noting that an 
insurer would not insure an applicant that does 
not use firewalls on principle. He added that 
while most industries do not have hard and fast 
rules in this area, “there are practices that are 
required.”  
 
Richmond asked how to make companies 
aware of the need for cyber insurance. Ark 
Network Security Solutions’ Chief Strategy 
Officer Tom Finan explained that most 
employers are comfortable with traditional 
business risks, but noted that cyber risks are 
often relegated to information technology (IT) 
departments. He stressed the need for 
companies to understand the potential financial 
and reputational impacts of a cyber-attack. He 
credited CDAWG with bringing cybersecurity 
professionals and the insurance industry more 
in sync.  
 
Representative Scott Perry (R-PA) asked how 
to ensure that cyber insurance policies keep up 
with the pace of technology. Hamm explained 
that because cyber insurance is still in its 
infancy, nearly every policy is unique. He said 
that regulators are striving to ensure that 
policies are compliant with the law, noting that 
the cyber insurance industry will only develop if 
there is a comfort level that the industry will 
exist long-term.  
 
Representative Jim Langevin (D-RI) asked 
about the claims investigation process 
following a cyber incident. McCabe explained 
that the broker is usually not responsible for 
claims investigation, noting this falls to the 
carrier and the company itself. 
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Health IT Status Hearing 
 
Key Points: 

 Two House OGR Subcommittees examined 
the state of the current health IT market and 
looked at barriers stopping greater adoption of 
EHR technology and greater sharing of 
information 

 
On March 22, the House Oversight and 
Government Reform Committee’s Information 
Technology and Health Care, Benefits, and 
Administrative Rules Subcommittees held a 
joint hearing entitled “Opportunities and 
Challenges in Advancing Health Information 
Technology.” Topics discussed included, but 
were not limited to: (1) improving 
interoperability; (2) support for providers 
adoption of electronic health records (EHR); 
(3) ways EHR can reduce costs; (4) ensuring 
proper cybersecurity; (5) finding better ways to 
educate patients and providers on privacy laws; 
(6) ensuring patient access to medical records; 
and (7) increasing the use of telehealth.   
 
Information Technology Subcommittee 
Chairman William Hurd (R-TX) suggested 
more and more people are tracking their steps 
and the proliferation of the wearable devices 
has saved lives. He stated the nation is on the 
cusp of changing the way people care for 
themselves. He stated people will be able to 
speak directly to their medical care providers 
rather than having to travel. Hurd stated this 
will only happen if stakeholders come together 
to update antiquated laws. He noted outdated 
privacy laws hinder interoperability. Hurd 
suggested a fragmented and bureaucratic 
system puts the patient at the fringe of the 
system rather at the center. He stated health 
information technology (IT) is an exciting field 
but the number of silos need to be cut down. 
 

Health Care, Benefits, and Administrative 
Rules Subcommittee Ranking Member Matt 
Cartwright (D-PA) stated even with the 
benefits of technology, patient safety needs to 
remain a focus. He noted that technology can 
bring unintended consequences. He explained 
carelessness can cause injury and death and 
many are a result of failures in 
communications. He expressed concern that 
differing computer systems often mean doctors 
and nurses cannot get a complete 
understanding of the illness in front of them. 
Cartwright stated that is why electronic health 
records are so important. He stated 
standardized, industry-accepted technologies 
are important. He stated the Federal 
government has a role in ensuring these new 
technologies meet patient needs without 
compromising patient safety.  
 
Representative Ted Lieu (R-CA) stated laws 
and regulations should protect the public but 
they can also hinder innovation. He stated the 
Health Insurance Portability and Accountability 
Act (HIPAA) contains provisions to create 
electronic health records (EHR) and protect 
patient privacy. He stated the laws regulating 
privacy and health IT were passed before some 
of the technologies seen today were created. 
Lieu noted a recent event where health data 
was “held hostage” by malware.  He stated 
regulations need to keep up with technology 
and innovation.  
 
Department of Health and Human Services’ 
(HHS) National Coordinator for Health 
Information Technology Dr. Karen DeSalvo, 
MD stated the Office of the National 
Coordinator (ONC) of Health Information 
Technology has a strong history. She noted the 
Health Information Technology for Economic 
and Clinical Health (HITECH) Act has helped 
put the U.S. ahead of the curve on health IT. 
She noted challenges of interoperability and 

http://www.williamsandjensen.com/
https://oversight.house.gov/hearing/opportunities-and-challenges-in-advancing-health-information-technology/


Williams & Jensen – Washington Update March 24, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 20 of 23 

challenges in determining which systems to 
buy. DeSalvo stated HHS has been working to 
fix these problems. She noted ONC can 
leverage the health record certification program 
and has worked with the private sector to set a 
clear path ahead on interoperability.  She stated 
ONC has been pleased by the response to this 
commitment.  She noted last month ONC 
announced that companies that provide health 
records for 90 percent of the nation’s hospitals 
all have agreed to three commitments: 
consumers have access to health information; 
there be no health information blocking; and 
moving to a single language for these systems.  
 
Federal Trade Commission’s (FTC) Bureau of 
Consumer Protection Director Jessica Rich 
stated consumers are increasingly taking an 
active role in controlling their health data. She 
noted the increase in use of websites like 
WebMD and wearable devices. She noted these 
services raise data security concerns. She stated 
this data is not covered under HIPAA, it is 
covered by the Federal Trade Act. She stated 
the FTC has made it a priority to protect 
consumer health information. Rich noted three 
recent cases on health data. She stated the FTC 
also engages in policy initiatives to create 
stronger policies on data security. She stated a 
staff report in the Internet of Things has also 
been released. She noted the unique risks if 
devices are not secure from hackers. She stated 
the identitytheft.gov website provides advice 
for those who are impacted by identity theft. 
Rich explained the FTC shares the concerns 
over protecting consumer’s health IT data. She 
called for Federal data security and breach 
notification legislation.  
 
Representative Mark Walker (R-NC) asked 
what barriers exist for interoperability. 
Healthcare Leadership Council’s (HLC) 
Executive Committee Member Neil De 
Crescenzo discussed collaboration in the 

industry which must be supported more 
broadly. He said support for interoperability 
efforts among stakeholders could help channel 
these efforts so they become part of both 
private and state standards.  
 
Representative Gerald Connolly (D-VA) cited 
data showing 90 percent of hospitals and 74 
percent of physicians possessed an EHR 
system but only 76 percent of hospitals and 42 
percent of physicians were sharing information. 
He asked why there is a gap. DeSalvo replied 
that adoption and interoperability have 
dramatically increased and those numbers 
improve every year. She agreed it is not where 
people want it to be but there is progress. She 
discussed systems that help make data available 
when a patient comes to the emergency room. 
She described a program in Mississippi to 
ensure all Medicaid data is available. Connolly 
asked if this requires a voluntary decision to 
participate. DeSalvo agreed state laws vary and 
it can be challenging to get states to adopt 
them. Connolly asked if Federal legislation is 
needed. DeSalvo emphasized work with the 
states to harmonize their privacy regulations. 
She stated the health IT landscape has changed 
a lot since 2009 and ONC is leveraging all the 
opportunities it has. She said some additional 
support may be needed in areas such as 
information blocking.  
 
DOJ Unseals Indictments of Iranian 
Nationals for DDoS Attacks on Financial 
Sector 
 
Key Points: 

 The Administration announced indictments 
against Iranians closely affiliated with the 
Revolutionary Guard Corps for widespread 
cyber-attacks against U.S. financial 
institutions stretching over two years 
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On March 24, the Department of Justice (DOJ) 
announced in a press release that a grand jury 
has returned indictments against “seven Iranian 
individuals who were employed by two Iran-
based computer companies, ITSecTeam 
(ITSEC) and Mersad Company (MERSAD), 
that performed work on behalf of the Iranian 
Government, including the Islamic 
Revolutionary Guard Corps, on computer 
hacking charges related to their involvement in 
an extensive campaign of over 176 days of 
distributed denial of service (DDoS) attacks… 
against 46 victims, primarily in the U.S financial 
sector, between late 2011 and mid-2013.” DOJ 
stated that ”[t]he attacks disabled victim bank 
websites, prevented customers from accessing 
their accounts online and collectively cost the 
victims tens of millions of dollars in 
remediation costs as they worked to neutralize 
and mitigate the attacks on their servers.” 
 
The DOJ stated that “[a]ccording to the 
indictment unsealed today in federal court in 
New York City: 

 DDoS Attacks 
o The DDoS campaign began in 

approximately December 2011, 
and the attacks occurred only 
sporadically until September 
2012, at which point they 
escalated in frequency to a near-
weekly basis, between Tuesday 
and Thursdays during normal 
business hours in the United 
States.  On certain days during 
the campaign, victim computer 
servers were hit with as much as 
140 gigabits of data per second 
and hundreds of thousands of 
customers were cut off from 
online access to their bank 
accounts.  

o For the purpose of carrying out 
the attacks, each group built 

and maintained their own 
botnets, which consisted of 
thousands of compromised 
computer systems owned by 
unwitting third parties that had 
been infected with the 
defendants’ malware, and 
subject to their remote 
command and control.  The 
defendants and/or their 
unindicted co-conspirators then 
sent orders to their botnets to 
direct significant amounts of 
malicious traffic at computer 
servers used to operate the 
websites for victim financial 
institutions, which 
overwhelmed victim servers 
and disabled them from 
customers seeking to 
legitimately access the websites 
or their online bank 
accounts.  Although the DDoS 
campaign caused damage to the 
financial sector victims and 
interfered with their customers’ 
ability to do online banking, the 
attacks did not affect or result 
in the theft of customer 
account data. 

 DDoS Botnet Remediation 
o Since the attacks, the 

Department of Justice and the 
FBI have worked together with 
the private sector to effectively 
neutralize and remediate the 
defendants’ 
botnets.  Specifically, through 
approximately 20 FBI Liaison 
Alert System (FLASH) 
messages, the FBI regularly 
provided updated information 
collected from the investigation 
regarding the identity of 
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systems that been infected with 
the defendants’ malware and 
operating as bots within the 
malicious botnets.  In addition, 
the FBI conducted extensive 
direct outreach to Internet 
service providers responsible 
for hosting systems that have 
been infected with the 
defendants’ malware to provide 
them information and 
assistance in removing the 
malware to protect their 
customers and other potential 
victims of the defendants’ 
unlawful cyber 
activities.  Through these 
outreach efforts and the 
cooperation of the private 
sector, over 95 percent of the 
known part of the defendants’ 
botnets have been successfully 
remediated. 

  
OMB Annual FISMA Report Shows 
Increase In Federal Cyber Incidents 
 
Key Points: 

 The Administration released an annual report 
to Congress, detailing the number of cyber 
incidents and other metrics 

 Year-over-year cyber incidents increased by 
10.5% 

 
On March 18, the Office of Management and 
Budget (OMB) has released the “2015 Annual 
Report To Congress: Federal Information 
Security Modernization Act,” in which the 
Administration acknowledged that “[d]espite 
unprecedented improvements in securing 
Federal information resources during FY 2015, 
malicious actors continue to gain unauthorized 
access to, and compromise, Federal networks, 
information systems, and data…[and] [d]uring 

FY 2015, Federal agencies reported 77,183 
cybersecurity incidents, a 10% increase over the 
69,851 incidents reported in FY 2014…[and] 
[t]he increasing number and impact of these 
incidents demonstrate that continuously 
confronting cyber threats must remain a 
strategic priority.”  
 
OMB stated that “[i]n accordance with the 
Federal Information Security Modernization 
Act of 2014 (FISMA), this report provides 
Congress information on agency progress 
towards meeting cybersecurity performance 
goals in FY 2015 and identifies areas in need of 
improvement.” OMB explained that “[t]his 
report also provides information on Federal 
cybersecurity incidents, ongoing efforts to 
mitigate and prevent future incidents, and 
agencies’ progress in implementing 
cybersecurity policies and programs to protect 
their systems, networks, and data…[and] 
primarily includes FY 2015 data reported by 
agencies to OMB and the Department of 
Homeland Security (DHS) on or before 
November 16, 2015.” 
 
OMB stated that “[t]hroughout FY 2015, 
OMB, in coordination with the National 
Security Council (NSC) and DHS, executed a 
series of initiatives to improve Federal agencies’ 
cybersecurity policies, procedures, and 
practices.” OMB stated that it “in coordination 
with DHS, conducted evidence-based 
CyberStat Reviews to accelerate agency 
progress toward meeting government-wide 
performance goals and ensure that agencies are 
accountable for their cybersecurity posture.” 
OMB stated that “[a]dditionally, the Federal 
Chief Information Officer launched a 30-day 
Cybersecurity Sprint, during which agencies 
immediately took steps to further protect 
Federal information and assets and improve the 
resilience of Federal networks.” OMB stated 
that “[i]n particular, civilian agencies 
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significantly improved their use of Strong 
Authentication Personal Identity Verification 
(PIV) cards, which can reduce the occurrence 
of certain types of cybersecurity incidents, from 
42% to 72% during the Cybersecurity Sprint.” 
OMB stated that “[a]s of November 16, 2015, 
Federal civilian agencies had further increased 
their use of PIV to 81%. – an increase of nearly 
40% in less than a year. Following the 
Cybersecurity Sprint, OMB developed the 
Cybersecurity Strategy and Implementation 
Plan (CSIP) for the Federal Civilian 
Government, which identifies a series of 
objectives and actions to further address critical 
cybersecurity priorities across the Federal 
Government.” OMB added that “[t]o further 
this progress and support the “Cybersecurity 
National Action Plan (CNAP)”, the FY 2017 
President’s Budget proposes investing over $19 
billion in resources for cybersecurity.”  
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Rebecca 
Konst, Nicole Ruzinski and Marc Pitarresi contributed 
to this section.   
 
This Week in Congress was written by Laura 
Simmons.  
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